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IN THE COURT OF APPEALS 
OF THE STATE OF UTAH 
STATE OF UTAH, % 
Plaintiff and Respondent,: 
vs. t CASE NO. 87G026-CA 
MARK GRAY, t 
Defendant and Appellant. : 
BRIEF OF APPELLANT 
STATEMENT OF ISSUE PRESENTED ON APPEAL 
It appearing that the State concedes the substantive issues 
in the appeal, the only remaining issue is as follows: When a 
Defendant raises a constitutional issue on appeal and that 
person's liberty is at stake, may this court consider the appeal 
and reverse the conviction because his guilty plea was 
involuntary when the Defendant failed to file a Motion to 
Withdraw his Plea after his conviction and sentence. 
SUMMARY OF ARGUMENT 
Utah Rules of Criminal Procedure does not provide for 
withdrawal of a guilty plea after conviction and sentence, and 
because this case deals with substantive constitutional issues 
and effects the liberty of the Defendant, this case is properly 
before this Court. 
ARGUMENT 
The State appears to concede the substantive issues in this 
case. (See footnote 1 on page 4 of Brief of Respondent) Rather, 
the State raises a procedural issue that the Defendant should 
have made a motion to withdraw his plea of guilty prior to 
bringing this appeal. This argument appears to be based upon a 
belief that a motion under Section 77-13-6 of the Utah Code, 
1986-87 may be brought at any time after conviction and sentence. 
A reasonable reading of that section does not support that 
contention, nor does the State cite any decision in support of 
that proposition. 
Section 77-13-6 provides: 
A plea of not guilty may be withdrawn at any time prior 
to conviction. A plea of guilty or no contest may 
withdrawn only upon good cause shown and with leave of 
court. 
While the phrase "prior to conviction11 is attached to the 
first sentence, the second sentence appears to merely add greater 
limitations in cases of withdrawal of a plea of guilty or nc 
contest. The section does not grant authority to the Court tc 
entertain a Motion to Withdraw a Plea of Guilty or No Contest 
after sentence or conviction. 
The State correctly states that a Motion for a new triaJ 
must be made within 10 days after imposition of sentence, bu1 
this is a specific grant of jurisdiction to the District Cour^ 
after conviction and sentence. No such provision is made wit! 
'!. . " 
regards to withdrawal of a guilty plea. 
Th© State further points out that in State vs. Breckenridge 
2 
688 P2d 440 (Utah 1983>, the Court found an exception, in 
situations where a person's liberty is at stake, to the general 
rule that a constitutional issue could not be raised on appeal if 
not raised at trial. That is the situation in this case. The 
Breckenridqe case further stated: 
...[dluring oral argument on appeal, Breckenridqe 
addressed for the first time the argument that his 
right to due process was violated because his guilty 
plea was accepted by the Court without his 
understanding of the nature and elements of arson and 
without a showing that there was any factual basis upon 
which to base conviction of a crime. (p. 443) 
While the Defendant in Breckenridqe had filed a motion to 
withdraw his guilty plea in the trial court, which was denied, 
that case specifically dealt with the situation where such a 
motion was filed prior to entry of conviction and sentence. 
Also, there is no substantial difference between the Breckenridqe 
case and the case at hand due to the fact that the constitutional 
issues addressed in the Breckenridqe decision were not raised on 
the Motion to Withdraw a Plea in that case. The Court could have 
easily said in that case that the Defendant had not failed to 
exhaust his administrative remedies with regards to those 
constitutional issues raised for the first time on appeal and 
required that he first file a new Motion to Withdraw his Plea 
prior to the Court addressing those issues. The Court did not 
require that. 
The cases cited by the State from other jurisdictions do not 
deal with the issue of whether the trial court can entertain a 
motion to withdraw a plea of guilty after conviction and 
3 
sentence. In the case of State vs. Blair, 421 P2d 22 (kansas 
196G) the opinion only refers to complaints of the appellant 
regarding entry of his plea and does not state whether any of the 
issues were of a constitutional dimension. In the case of State 
vs. Myers, 471 P2d 294 (Arizona Appellate 1970), the issue was 
whether a plea as a result of a plea bargain could be addressed 
on an appeal, the court stating that in cases of a negotiated 
plea, the Defendant must first petition the trial court to set 
aside his plea (p. 295). The reasoning of that decision was that 
a Defendant must decide whether he wanted to be free of the 
entire plea bargain and that proposition could best be handled in 
the trial court. The case did not deal with the issue of whether 
or not there was a procedure for making a motion to set aside a 
plea after conviction and sentence. 
In the case of State vs. Brakeman, 538 P2d 795 (New Mexico 
1975), the court indicated, 
Defendants intimate there may not be a way of raising, 
in the trial court, an issue as to the trial court's 
procedure. The intimation is not correct. 
However, neither the Brakeman case nor any of the cases cited in 
that decision refer to any procedure after conviction and 
sentence for making a Motion to Withdraw a Plea. Indeed, two oi 
the New Mexico cases cited in the Brakeman case, State vs. 
McClarron, 512 P2d 1274 (Court of Appeal New Mexico 1973), anc 
State vs. Kincheloe, 528 P2d 893 (Court of Appeals New Mexicc 
1974), both involve situations where a Motion to Withdraw a Pie? 
was made before sentencing. Neither of the other cases cited i] 
4 
the Brakeman ca^e dealt with withdrawal of a guilty plea. In the 
present case, the Defendant was sentenced on the same day as he 
entered a plea, and there was no interval of time to move to 
withdraw his pl^a prior to conviction and sentence. 
CONCLUSION 
The State having conceded the substantive issue in this 
case, it appears that Appellant should be granted relief by this 
court. The State alleges a procedural error on the part of the 
Appellant by alleging a procedural recourse in the District Court 
which is not at all clear and which has no basis in statute or 
case law. Under the reasoning of the Breckenridqe case, the 
Defendant's substantive issues should be addressed and decided by 
this court. 
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